GUIDELINESFOR CERTIFICATION OF PUBLIC BENEFIT
OF NATURAL AREASFOR CONSERVATION TAX CREDIT

DRAFT (4/24/09)

The North Carolina Natural Heritage Program (NHM)review applications submitted to the North
Carolina Conservation Tax Credit Program for theppses of fish and wildlife conservation
(specifically rare species and their habitats) ancdnservation of natural areaso achieve either
of these purposes, two criteria must be met:

1. The project area must contain natural areapexies of significant conservation valore,
contribute significantly to their protectioand
2. The donation must adequately protect thosesgalu perpetuity.

For these purposes, significant conservation vialgefined as the presence of:

A rare species,

A rare natural community,

A good example of a natural community (such as redturests or intact wetlands),
An unusual habitat feature (such as seeps, spangen sites)r

Good general habitat for native species (see @ib=iow).
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Conservation values may be either known to the fdhHeritage Prograrhdocumented in the tax
credit application, or recognized through inclusadrthe property as a priority area in an adopted
local, regional, or state conservation plan, sucktha One NC Naturally Conservation Planning
Tool.? If no specific values are known or documenteeéssitill be evaluated for characteristics that
will give them good general habitat value. Thesaratteristics include:

1. Relatively natural or recovering native vegetatidarest or other appropriate vegetation

2. Sufficient size — generally 25 contiguous acreddogst, but occasionally less for other
kinds of non-forested natural habitats

3. Lack of fragmentation

4. Connection to other protected lands.

A piece of land may also provide public benefiti®yping to protect other significant lands, even if
it lacks the above characteristics. Examples feledirect benefits include buffering of streams t
help protect water quality and aquatic habitatfdruig of protected natural areas to protect them
from edge effects, and corridors that allow anini@lsnove between connected patches of better
habitat® The land in the project must be in a conditiompésform these functions or capable of
recovering to appropriate condition with the plashpeotection.

In order to qualify for conservation tax credite ttonservation values of the property must also be
protected in perpetuity. Adequate protection ofdlarequires ownership or oversight by an
organization or entity whose mission is to prothetsignificant conservation values, and provision
for such oversight in perpetuity. The public behefia transaction can be lost if the conditions of
the agreement are not maintained into the futuse bbth fee simple and conservation easement



donations, the recipient must have the ability tmitor and defend the conservation lands, and must
be committed to retaining the public benefit of taed. This type of review may be out of the
purview of the resource agency reviewers, sucheblatural Heritage Program, so it will likely be
incumbent on the Department of Revenue and Depatih&nvironment and Natural Resources to
ensure that recipients are qualified and haveaefft resources to monitor, manage and/or defend
conservation lands.

At a minimum, the recipient of a tax credit donatimust have the ability to monitor and manage the
land, if necessary, and it should be documentddtitleantent of the transaction is protection @& th
conservation values of the property. When fee samykrests in real property are donated, one or
more of the conservation purposes required by tbes€rvation Tax Credit statutes may be
mentioned in the deed of transfer to describe tbended conservation use. An alternate, less
preferable course of action is to have the conservantent set out in the official minutes of the
recipient's acceptance of the land, and a statetheantthe donation is not required by local
ordinance.

It is more complex to determine a recipient’s &pilio permanently ensure protection by
conservation easement. The Natural Heritage Proginathevaluate the recipient’s ability and intent
to enforce the terms of the easement. The recipighe easement must monitor the easement and
make sure the owner of the underlying fee adherdeeteasement terms. Because ownership of the
underlying fee interest may change, it is not kndvw difficult it may be to enforce an easementin
the future. Conservation easements will also beevead to ensure that the easement terms truly
protect the public benefits. Retained rights shadticonflict with these benefits. The NHP will
consider the cumulative impacts of all retainechtsg assuming that all retained rights will
eventually be exercised in the most harmful waytesSmust meet the criteria for size, limited
fragmentation, and biological value under this waesse scenario in order for public benefit to be
certified.

! The General Statutes (G.S. 105-130.34 and G.S1505.2) require that the Department of Environnaevtt Natural
Resources (DENR) certify that the donated propersyitable for one or more of the valid public efts and that the
interest in property is donated in perpetuity td accepted by the State, a local government, ardy that is both
organized to receive and administer lands for cmasien purposes and qualified to receive chargaantributions.
This legislation defines Public Benefit as:

Public beach access and use;

Public access to public waters or trails;

Fish and wildlife conservation;

Forestland and farmland conservation;

Watershed protection;

Conservation of natural areas (as defined byNttere Preserves Act);

Conservation of natural or scenic river areas;

Conservation of predominantly natural parklaod,;

Historic landscape conservation.
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The Nature Preserves Act (G.S. 113A-164.3 (3)neafNatural Area as “an area of land, water, dr lzotd and water,
whether publicly or privately owned, that (i) retsior has re-established its natural charactgpr@ivides habitat for
rare or endangered species of plants or animé)spiihas biotic, geological, scenic, or paleootptal features of
scientific or educational value.”

The Administrative Code (T15A.01F.0102) stipulatieat the donation “will continue to fulfill statezbnservation
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purposes.” This subchapter of the Administrativel€establishes procedure for the certificatioroofservation value
and public benefit of property to be donated tostlage, local governments, or qualified environmmkmiganizations for
tax credit purposes.

The Internal Revenue Service operates under fetdertdws and regulations for qualifying consemattontributions
under the Code of Federal Regulations Title 26 ¥@&B (26CFR1.170A-14). To paraphrase the FedeigilReons,
Conservation Purposes are defined as 1) Presamgadtiand for outdoor recreation by, or the edwratf, the general
public; 2) Protection of a significant relativelgtnral habitat of fish, wildlife, or plants, or slar ecosystem; 3) The
preservation of certain open space; and, 4) Rratien of historically important land area or stuwre.

The aspect of the Federal Regulations pertinethietdlatural Heritage Program is the protectionatfiral habitat. The
regulations state:

(3) Protection of environmental system--(i) In getheThe donation of a qualified real property et to
protect a significant relatively natural habitatihich a fish, wildlife, or plant community, or slar ecosystem
normally lives will meet the conservation purpotest of this section. The fact that the habitarorironment
has been altered to some extent by human actiityet result in a deduction being denied undés Hection

if the fish, wildlife, or plants continue to exisiere in a relatively natural state. For example preservation of

a lake formed by a man-made dam or a salt pondefdiny a man-made dike would meet the conservation
purposes test if the lake or pond were a naturdirigearea for a wildlife community that includedea
endangered, or threatened native species.

(ii) Significant habitat or ecosystem. Sigrdfit habitats and ecosystems include, but are miteti to,
habitats for rare, endangered, or threatened spetanimal, fish, or plants; natural areas thatesent high
quality examples of a terrestrial community or @gueommunity, such as islands that are undevelopeadt
intensely developed where the coastal ecosystestatively intact; and natural areas which aretided in, or
which contribute to, the ecological viability ofacal, state, or national park, nature preservigllifa refuge,
wilderness area, or other similar conservation.area

(iif) Access. Limitations on public access toerty that is the subject of a donation undes plairagraph
(d)(3) shall not render the donation nondeductibte.example, a restriction on all public accesbéchabitat
of a threatened native animal species protecteddnnation under this paragraph (d)(3) would naseghe
donation to be nondeductible.

2 The NC Natural Heritage Program maintains a datalo4 Significant Natural Heritage Areas which @mine or
more Natural Heritage elements — high-quality oe raatural communities, rare species, and spetiiaad habitats. A
GIS data layer of these sites is available thradGhOneMap ahttp://www.nconemap.com/default.aspx?tabid=5286
The NHP biennially publishes lists of rare aninad @lant species for the state of North Carolirfeylare available at
http://www.ncnhp.org/Pages/publications.html

% The One NC Naturally Conservation Planning Toal ba accessed at
http://www.onencnaturally.org/pages/ConservationRilagTool.html

* The 25-acre minimum size is intended to maximaeitat for forest interior breeding birds. The NHfognizes the
current standards applied by Maryland’s PartneFigit program which states that “areas of att|2&8 acres (100 ha)
are needed to maintain some forest interior birdroanities,” but recommends “at the local level,idjing] the loss of
even small forests (less than 25 acres, or 10 fiag™North Carolina Partners in Flight program eoeavith a 25-acre
threshold for conservation of North American migrgt forest interior breeding birds (Mark Johns, soeral
communication, July 19, 2005).

Contiguous habitat is necessary to minimize edfgrisfand prevent the negative impacts of roadsmbulak and
Frissell (2000) found that roads are associateld mégative effects on biotic integrity in both &strial and aquatic
ecosystems. Roads can understandably contribuetiality of organisms through construction or wiicollision.
The Trombulak and Frissell review detailed thiinfiation, then added -- at some length — citatadwut the direct
contributions of roads to: modifications of anirhehavior, (including home range shifts, alteredadpctive success,
altered escape response, and altered physiolagatea); disruption of the physical and chemicalremment; spread of
exotic species; and, the cumulative and secondgrgiéts of increased human use of land and watenotds facilitate.
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Haskell (2000) found that even relatively narrovads can produce marked edge effects — up to 108rsnitto
adjoining forest.

Applications for properties smaller than 25 acray e ecologically important if they contain spéized habitats such
as an upland depression that provides breedinggtddi amphibians or terrestrial habitat requibgycaquatic reptiles
during certain seasons (Buhlman and Gibbons 198&eBand Gibbons 1995).

® Gilliam et al. (1997) identify riparian buffers te “most effective treatment for overall watealify” protection from
nonpoint source pollution. Buffers that are suffitly wide also protect terrestrial riparian hatyitehich benefits many
species of flora and fauna (Wenger 1999). Ripdiaffiers should be at least 300 feet wide. Termihefeasement
should include keeping the floodplain and ripaaaga in as natural a condition as possible, ondid#s of a stream as
applicable. The cutting or removal of trees, deadlive, or the disturbance of other natural resesrshould be
discouraged except as necessary for removal oftisira visitors, control of disease that could dgenar reduce the
ecological significance of a natural area, restonedfter severe storm damage, trail clearanceraidtenance, or for
purposes of maintenance or restoration of nataraheunities or rare species populations as stiplilate management
plan accompanying the easement.
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